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Amendment Form

Version

Date Issued

Brief Summary of Changes

Author

Version 5

12 October
2017

Comprehensively reviewed and amended
all sections. Policy will need to be read in
full.

M Corbett

Version 4

April 2012

Comprehensively reviewed and amended
all sections. Policy will need to be read in
full.

M Boocock

Version 3

Sept 2007

= =4 -4 =9

Reviewed and formatted in accordance with
NHSLA template

Change of title

Introduction (1) page 4

Purpose (2) page 4

Definitions added in claim, NHSLA ¢3.2)
page 4

Support Mechanisms for patients/carers and
staff (8- 8.1) page 6

Liabilities to Third &ties Scheme (1§10.4)
page 8

Claims Information and Confidentiality
includes reference to Data Protection Act (11
¢1l1.3)page 8&9

Relationships to Other Systems (12.2) added
WIFyYyR Syadz2NE 2NBIFYyAal
fSENYyGQ LI 3IS o
Investigation and Root Cause Analysis133l)
page 10

Liaison with External Agencies {14.1) page
10

Review and Revision arrangements including
version control (2€20.1) page 12

References in Relation to Claims Handling (2
page 13

Associated Documest(22) page 13

H Lelew

Version 2

Feb 2007

=a =

Addition of Definitions CNST LTPS and PES
page 2

Board Level Responsibility-33L) page 2
Delegated Limits (:00.2) page 7

H Lelew
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Clinical Negligence Claims - Procedure Table

ITEM/TASK ACTION BY WHOM
Disclosure | Acknowledge receipt of letter, request records from relevant Legal Services
Request RSLI NLYSYG FYyR | NNIy3IS RAAaOf|Team

within 40 days. Casenote Release
Data Create new claim record on Dalleband open arelectronic Legal Services
Recording claims file. Check for and obtain complaints, inquest and incidg Team

records and disclose.

Investigation

Scope the claim matter; identify key clinicians and ask for

Legal Services

/ Scoping comments on the issue in hand. Manager
Letter of Acknowledge and report to NHSR within 3 working days. Seek | Legal Services
Claim Ot AYAOAlIyaQ O02YYSyida 2y RSl |Team
Director of the relevant Care Group. Forward a copy of the lettg
of claim to the Medical Director/Dejy Medical Director for
Clinical Standards for risk grading.
Letter of Provided by NHSR within 4 months. Dialogue with clinicians | Legal Services
Response regarding any contentious issues and position taken by NHSR.| Manager
Court Acknowledge receipt and forward to NHSR within 2 working da] Legal Services
Proceedings | of receipt. Team
Expert Acquire expert evidence via panel defence solicitors NHSR
Evidence
Witness Obtain formal witness statements from relevaiinicians NHSR/Panel
Statements Defence
Solicitors/Legal
Services Manager
Court Sign Statement of Truth and Disclosure.List Legal Services
Documents Manager
Trial Ensure witnesses are available and briefed before attendance § LegalServices
trial. Attend trial. Manager
Outcome Agree course of action as appropriate with NHSR/Panel defend Legal Services
Solicitors. Inform relevant clinical leads in the Trust Manager
Part 36 Agree as appropriate Part 36 Offers to settle according to Legal Services
Offers delegatedimits in Claims Handling Policy Manager, Deputy

Medical Director
for Clinical
Standards
Medical Director

Learning and
feedback

Action the Claims Learning Loop with the Clinical Governance |
where learning is identified internally ohvt  { 2 f A OA (i 2
Management Reports.

Provide regular updates on key claims to Patient Safety Review
Group, Medical Director, and other identified key staff.

Provide a Claims Outcome Report to the same recipients at the

conclusion of a claim.

Legal Serees
Manager
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Non-Clinical Claims - Procedure Table

ITEM/TASK ACTION BY WHOM

Letter of
claim/letter
before action

Trust notified of new claims matter through national centralised
electronic reporting system (portal)

NHSR

Data

Create new claim record on Dallteband open a new electronic

Legal Services

Advise the General Manager for the relevant Care Group/Corpora
Function of the new claim.

Inform the Trust Health and Safety Advisor of allatinical claims
and identify any other key nmegers responsible for risk areas
identified in the claim.

Recording claim file. Check for and obtain complaints, inquest and serious | Team

incident record.
Information | Where claimant is member of staff identify and liaise with (if Legal Services
collation appropriate) the line manager for the member of staff involved. Team

Disclosure of

Items as requested by NHSR for disclosure should be

Legal Services

Investigator

withesses, visits to the scenetbie incident, review of documents
and any other requirements.

Documents | returnedwith the completed LTPS Report Form and NHSR Discloy Manager

and List to NHSR via the Document Transfer System.

information

NHSR Claimg Liaise with the NHSR Claims Investigator to facilitate meetings wit Legal Services

Manager

Legal
Proceedings

Brief and prepare all witnesses for court. Liaise with NHSR and/o
appointed panel defencsolicitors. Attend court as support to staff
and to take note of the proceedings and outcome.

Legal Services
Manager

requisition of a cheque. Forward cheque to the identified address
according to paperwork from the NHSR.

Health Claims involving injury to members of the public and/or employeeg Legal Services
Records will mean the Trust holds a health record relating lbe tmatter in Manager
hand. Such records will not be disclosed without the appropriate
consent of the individual or a legal authority by way of a Court Org
Ensure consent checked and keep copy for claim file.
Occupational| Ensure consent is received from NHSR or solicitors asking for rec| Legal Services
Health Liaise with Occupational Health Department to arrange for disclos| Team
Records of copy records. Keep copy of form if authority allows.
Personnel Written consentnot necessary. Ensure file is checked for sensitivg Employee
Records information or information about third parties and it is removed Services
before copies released.
Settlement |! ANBS 0SG6SSYy bl {wkRSTSYyOS . a2 |NHSLA
Payment Check the payment request is genuine and is expected according| Legal Services
request the claim record held. Process via the Director of Finance to auth| Team

Learning and
Feedback

Action the Claims Learning Loop, sending relevant learning issues
Claims Outcome Report to the General Manager or Department L
for the Care Group/Corporate Function and reporting action and

learning intothe Health and Safety Committee.

Legal Services
Manager
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1 INTRODUCTION

The Trust as an employer is vicariously liable for any tort committed by an employee in the
course of his or her employment. The Trust has a duty of care in law, and a claim can be
made if that duty of care is breached and if the claimant has suffered an injury, provided
that breach has caused the injury. Any patient, member of staff or the public or their
personal representative in the case of death, who has suffered an injurg®irio

accordance with the above definition, has the right to make a claim for damages.

The Trust is committed to effective and timely investigation and response to any claim,
which includes allegations of clinical negligence or personal injury. Throegirdlision of
reliable and complete information from the start of any claim, the Trust will be able to
ensure that any healthcare governance issues, which may emerge, are addressed promptly
and the outcomes used to facilitate wider organisational learning

2 PURPOSE

2.1  Policy Statement

The Trust will follow the requirements of the Department of Health B Resolution
(NHSRin the management and handling of claims. All members of staff are expected to
cooperate fully, as required, in the assessmand investigation of claims and the
implementations of lessons identified and learned through the evaluation of claims against
the Trust.

2.2 Scope of the Policy

The policy is to be used by all Trust employees involved in the claims process.

2.3  PolicyDevelopment and Consultation

The Legal Services Manages reviewed this policy iconjunctionwith the Medical
Director andthe policyhas been shared with key stakeholders for their views and
comments.

2.4  Policy Implementation

The Legal Services Manager will provide instruction and advice on the investigation of
claims. This policy and procedure is available via the Trust intranet and relevant managers
will be advisedvhenit has been reviewed and resubmitted.
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3 DUTIES AND RESRSIBILITIES

3.1 Trust Board

The Trust Board and its Executive Directors have overall responsibility for the
implementation of the Claims Handling Policy. The Trust Bibelejates responsibility for

the monitoring and acting on lessons arising from clinical negligence claims to the Patient
Safety Review Grouf®SRG)yand from norclinical claims to the Health and 8bf
Committee.The Terms of Referencerfthese groups are at Appdix 1

3.2  Chief Executive

The Chief Executive has overall accountability for the management and handling of claims
against the Trust.

3.3 Medical Director

¢KS ¢NHza(Qa aSRAOIf 5ANBOG2NI gAff KIF@S SESO
managementdinction responsible for claims handling. The Medical Director will receive

assurance of effective management of claims through regular feedbakagement

channels and bannual reports, tabled at the Patient Safety Review Group, via the Deputy

Medical Director responsible for Clinical Standards. On the closure of a claim, the Legal

Services Manager will provide the Medical Director with agiadl systematic review of the

case highlighting clinical governance issues.

3.4 Director of Finance

The Director of Finance will ensure that the authorisation of expenditure on claims is
SESNDODA&ASR Ay | O0O2NRIyOS 44K gHifasial¢nstlciion©a { G|
and in line with NHSR guidance. Claims will only be settled on the advice of staff at NHSR or

by panel solicitors nominated and instructed by NHSR. The Legal Services Manager will

provide suitable evidence that the reasons fortkahent are justified and approved by

NHSR.

3.5 Head of Patient Safety & Experience

The Head of Patient Safety & Experience will oversee the systems and arrangements for the
management and handling of claims.
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3.6 Legal Services Manager

The Legal DA OSa al yIF3ASNI gAftt YIylFr3asS Ftf Of AyAOlf
Public Liability claims against the Trust and will lead on any claims arising out of the
Property Expenses Scheme.

The Legal Services Manager will be responsible for the folipkeyn performance areas:

W GCompliance with the claims handling and reporting requirements and aatsati
timescales as set down lyl { WR&ating Claims to NHS ResolutioReporting
Guidelines;

W Information sharing and relevant support to cliniciangolved in claims;

W The provision of detailed and relevant information to Directors and Managers to

alert them to new claims and through the lifetime of a claim so that lessons can be
identified and acted on;

() Maintenance of a central database of aliols with robust arrangements for
business continuity. Claims files and records will be kept for a minimum of ten years
2N dzy GAf GKNBS @SIFNR FFOISNI GKS OfFAYlFylQa
child or longer where there are issues aroundnta capacity;

w Hfective communication with appropriate stakeholders as identified in a claim,
examples of whom include staff, other NHS organisations including the two
O2YYAaarz2yiay3a Ot AyAaAOrf 3ANRdzZJIA o6/ /DO FyR |
pail A Sy i Qa K2 Y S tnatitriNBddoaat bodikR:ktedngl lcoyitractors, NHS
England , NHS Improvement; and

() Pro-active analysis of claims and the identification and reporting of trends and
emerging patterns to influence and inform the Trust Boand individual Care
Groups.

3.7  All Staff and Managers

All staff involved in the investigation and learning from claims should ensure that:

W Jaims are investigated in a timely manner under the direction of the Legal Services
Manager to adhere to theehdlines seh y b Ré¢puartih@ Guidelines and the Civil
Procedure Rules;

W Saff are supported during and following the investigation of claims and relevant
support mechanisms are identified and offered including Occupational Health
Department, nominateghanel defence solicitors where appointed, and the Policy for
Supporting Staff Involved In Incidents, Complaints and Claims is followed;

W Appropriate risk management arrangements are implemented where action is
identified and risk assessments are carreed postincident to ensure a risk of
recurrence is minimised,

W If the claim is the first indication of harm an incident report is raised and further
action taken as required following consultation with the Head of Patient Safety &
Experience and;

W Satements are taken where incidents occur particularly if the risk of a claim is
identified.
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4 PROCEDURE

4.1. Management and handling of claims

The Legal Services Manager will manage all clinical andlmical claims according to the
relevant NHSKuidelines: Reporting Claims to NHS Resolution (2017).

The Legal Services Manager will adhere to the relevant procedures for the handling of
clinical negligence claims and management of-nmical claims&s set out at Appendices 2
and 3

At the conclusn of every claim the Legal Services Manager will complete a Claim Outcome
Report. The Legal Services Manager will share the Claim Outcome Report with the
following:

All staff who were key witnesses involved in the claim;

The Medical Director;

The Director of Nursing;

The relevant Clinical Director;

The relevant General Manager/Department Lead;

The Care Group Clinical Governance Lead;

The Deputy Medical Director responsible for Clinical Standards; and
The Patient Safety Review Group/Héaéind Safety Committee.

€ e

gegeeee

The Legal Services Manager will send any learning outcomes, Risk Management Reports
(provided by solicitors appointed by NHSR) and relevant information to key clinicians
involved in the case as well as the Clinical Governancefaetite Care Group/Department
affected by the claim, or the General Manager/Departmental Lead for the corporate
function if the claim relates to a neclinical service.

The Legal Services Manager will be responsible for ensuring the relevant staff veittke
investigating the matter witim the Care Group/Department ggovided with sufficient
information to support their investigations.

4.2  Legal Advice

The Legal Services Manager will work with NHSR and nominated panel defence solicitors
appointed byNHSR to ensure the effective management of claims and the efficient
response to formal letters of claim. NHSR will be contacted for advice, immediately upon
receipt of any claim that:

Is contentious or likely to cause considerable media interest
Involves an allegation of neonatal injury/death at birth

Involves an allegation of serious clinical mismanagement of a child
Relates to a mental health service user

geeeg
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[ SALf I ROAOS YI& 6S NBIdZANBR FTNRBY mdtds ¢ NHza (i C
other than claims. In such events, staff should address requests for advice to the Legal
{ SNBAOSa al ylF3aSNI gK2 gAff | LIINRBIFOK (KS ¢ NXzai

4.3 Information on Claims

The Legal Services Team will maintain and populateabdat of claims against the Trust

on the Datix Risk Management Database. Information relating to the nature of the claim,
the financial value, the area the claim applies to and lessons arising out of the claim will be
maintained on the database.

The LegbServices Manager in conjunction will provideabhnual reports from this
information to the Patient Safety Review Group and will liaise with Care
Groups/Departments on information required to adopt a learning approach to the
management of clinical negégce claims within the service to which the claim applies.

For nonclinical claims a lannual report will be provided to the Health and Safety

Committee and the Legal Services Manager will liaise with the relevant General Manager

and/or DepartmentLead 2 F R2LJG + € SFENYyAy3 | LIWINRFOK Ay Yl
Liability claims.

4.4  Delegated Authority and Financial Limits

The following excesses apply to each specific claim area:

W CNST; Clinical Negligence: zero excess (the Trust is indemnifjathst all payments

for clinical negligence unless it does not comply with the rules of the scheme)

LTPRO YL 28 SNNa [AloAftAGeyY mmnInnn SEOSaa
LTP& Public Liability: £3,000 excess

PES; Property Expenses: £20,000 excess (buildings and contents)

egee

Where either NHSR or nominated panel defence solicitors are seeking to make admissions
and/or negotiate a settlement, the Trust will be consulted on proposals and authority will be
required to allow NHSR or their nominated panel defence solicitors to meikessions of
liability and/or instigate settlement negotiations.

The following represents the delegated authority to act for and on behalf of the Trust in
making admissions and negotiating settlements:

W Up to and including £100,000Legal Servicddanager
W £100.001 to £1,000,006 Deputy Medical Director responsible for Clinical Standards
w £1,000,001 and more Medical Director
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4.5  Authorised Signatories

The following signatory arrangements will apply to the claims process:

Disclosure Stateents and Reporting Forngs_egal Services Manager

Statements of Truth (Defence and Disclosure Lists to Cougyjal Services Manager
Court Consent OrdersLegal Services Manager

Letters of Apology, Chief Executive

€eee

4.6 Learning from Claims

The Trust is committed to learn and make changes to practice and improve services and
safety as a result of claims. The Trusts systematic approach to encourage learning and
promote improvements in practice based on individual and aggregated analysasnos$ ¢

a key aspect of the Trusts Risk Management Strat@@g. Trust has a designated policy
which sets out its approach to learning lessons (se&ning from Incidents, Complaints and
Claims CORP/RI26).

The Legal Services Manager provides supjpoctinical teams to produce and implement
action plans to develop practice following an investigatidine learning loop adopted by
the Legal Services Team will reflect the models as shovwp@endicegt and 5

The Legal Services Manager will requhBat for clinical negligence claims the Clinical
Governance Lead takes appropriate action on all Risk Management Reports received from
panel defence solicitors appointed by NH8R that such action is evidenced within the

Care Group Clinical GovernancenMtes to close the learning loop. For nolnical claims

the learning loop will include the General Manager/Department Lead and the Health and
Safety Committee.

Lessons learnefiitom claimsare disseminated by the Legal Services Manager Trust wide
through monthly risk management reporits order to ensure wider organisational learning
The identification of risk following claims investigation will be considered for inclusion in the
relevant local/corporate risk registers with plans to manage, redueaigk and thereby

learn lessons. Monitoring of progress against any agreed action plans is undertaken by the
Care Group/Department in their consideration of risk management.

5 DUTY OF CANDOUR

5.1  Support and dialogue with patients and carers

Sayingsorry when things go wrong is vital for the patient, their families and carers, as well

as to support learning and improve safety. Patients, their families and carers should receive
a meaningful apologg one that is a sincere expression of sorrow or stdor the harm

that has occurredRor more information see Siag Sorry leaflet at Append®)
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The Trust aims to be open and honest with patients and their relatives where an adverse
event has occurredSge Being Opeand Duty of Candoupolicy- CORP/FSK14).

Saying sorry is not an admission of legal liability; it is the right thing to do. Healthcare
professionals should explain that new information may emerge as an investigation is
undertaken, and that patients, their families and carers wilkbpt up to date with the
progress of an investigation.

Ly tAYyS 6A0K bl {wQad 3IdZARIYyOS: gKAfAd STFSOGA
adverse events, offer apologies, explanations and expressions of sympathy, staff should not
discuss liability or Bime with patients or their family/representatives. There is a due legal

process whereby negligence is determined and any compensation is decided, and this

process is compromised if discussions are held between Trust staff and patients about

litigation.

If a patient or carer asks for further support or information about litigation staff should

I ROAES GKSY G2 asSS{ €S3art FIROGAOS @Al GKS [ Al
advise patients on matters of litigation.

Where a solicitor is on reed as advising a patient, member of staff or member of the public

all contact in relation to the claim or circumstance shall be directed through the legal
advisor.

6 TRAINING/SUPPORT

6.1  Support and training for staff

It is important that all healthcarerganisations create an environment in which members of
staff are encouraged to report patient safety incidents. Staff should feel supported
throughout the investigation process because they too may have been traumatised by being
involved. The Trust hasdesignated policy that sets out the arrangements for supporting
staff involved in incidents, complaints and clairssg Policy for Supporting Staff Involved in
Incidents, Complaints and Claims CORP/RISK 4

The training requirements of staff will be id&ied through a training needs analysis. Role
specific education will bdelivered by the service lead.

7 MONITORING COMPLIAR®VITH THE PROCEDURXOCUMENT

Abi-annual audit of compliance with this policy will be performed by the Legal Services
Manager, and a report from this audit will be submitted to the Patient Safety Review Group
and the Health and Safety Committee to review and note recommendatidfigere it is
anticipated that compliance with this policy will not be achieved the LegaicgsrManager
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will notify the Head of Patient Safety and Experience who will consider the circumstances
and take action to minimise the associated risk.

What is being Monitored | Who will carry out How often How Reviewed/
the Monitoring Where Reportedo
GCompliance with NHSR Legal Services Brannually Patient Safety Review
reporting deadlines. Manager Group/Health and Safety
Committee.

Number of claims reported

to NHSR and the financial | Legalservices Brannually Patient Safety review
liabilities held by NHSR an| Manager Group/Health and Safety
the Trust through each Committee.

scheme

Quantitative analysis of the Legal Services Biannually Patient Safety Review
number andypes of claims| Manager Group/Health and Safety
against each Care Committee.

group/Department, the
number of claims closed
and outcomes.

Number of claims received Legal Services Biannually Patient Safety Review
where no incidenhas been| Manager Group/Health and Safety
recordedor a complaint Committee.

has been received.

Qualitative analysis of Legal Services Biannually Patient Safety Review
claims and a review of Manager Group/Health and Safety
learning from claims over Committee.

the preceding year.

8 DEFINITIONS

Claim: allegations of negligence and/demand for compensation made following an
adverse incident resulting in personal injury or any clinical incident which carries significant
litigation risk for the Trust.

CNST:the Clinical Negligence Scheme for Trusts (CNST) is the membership saihdérhe,
handles all clinical negligence claims against the Trust where the incident took place on or
after 01 April 1995.
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ELSthe Existing Liabilities Scheme (ELS) is the NHSR scheme, which deals with all claims
relating to incidents thabccurred before 01 April 199 civil wrong arising from an act or a
failure to act for which an action for personal injury or property damages may be brought.

LTPSthe Liabilities to Third Parties Scheme (LTPS) indemnifies the Trust against claims from
third parties including employees and members of the public arising from incidents
occurring since 01 December 1999. Indemnity arrangements before the inception of this
scheme were with commercial insurers, details of which are held by the Legal Services
Manager.

NHSR:National Health Service Resolution (NHSR) is a Special Health Authority, which
AYRSYYATFTASE bl { 2NBFIYAA&AlLGA2ya | 3FAyad @ NR2o
and Clinical Negligence.

Panel Defence Solicitorsolicitors ppointed by the NHSR to manage aspects of claims with
a duty to both the NHSR and the Trust

PESthe Property Expenses Scheme (PES) covers damage to or loss of property owned by or
the responsibility of the Trust.

RPST:the Risk Pooling Scheme for Thiud owt { ¢0 A& GKS bl {wQa &o
non-clinical claims. The scheme began on 01 December 1999. RPST includes the Liabilities
to Third Parties Scheme and the Property Expenses Scheme.

Trust
advice.

s L eappaihted Salicitorssas comstraed by the Trust to provide legal

Vicarious Liability:under NHS indemnity, NHS bodies take direct responsibility for costs and
damages arising from clinical negligendeere they (as employers) are vicariously liable for
the acts and omissions tfeir health care professional staff.

9 EQUALITY IMPACT ASSIMENT

The Trust aims to design and implement services, policies and measures that meet the
diverse needs of our service, population and workforce, ensuring that none are
disadvantaged over others. Our objectives and responsibilities relating to equality and
diversity are outlined within our equality schemes. When considering the needs and
assessing the impact of a procedural document any discriminatory factors must be
identified.

An Equality Impact Assessment (EIA) has been conducted on this procedurakeddau
line with the principles of th&quality Analysis Policy (CORP/EMRagd)theFair
Treatmentfor All Policy (CORP/EMP 4)

The purpose of the EIA is to minimise and if possible remove any disproportionate impact
on employees on the grounds @dce, sex, disability, age, sexual orientation or religious
belief. No detriment was identified. (See Appendix
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10 ASSOCIATED TRUST EEDURAL DOCUMENTS

Being Open and Duty of Candour PoliGORP/RISK 14

Complaints, Concerns, Comments &ummplimentsResolution and LearningCORP/COMM 4
Equality Analysis PolieCORP/EMP 27

Fair Treatment for All PolicyCORP/EMP 4

Health & Safety PoliayCORP/HSFS 1

Information Records Managemen€Code of PracticeCORP/ICT 14

Learning fromincidents, Complaints and ClainSORP/RISK 20

Mental Capacity Act 2005Policy and Guidance, including Deprivation of Liberty Safeguards
(DoLS) PAT/PA 19

Policy for Supporting Staff Involved in Incidents, Complaints and GI@i@RP/RISK 4
Policy for the Reporting and Management of Incidents and Near MisS@RP/RISK 13
Processing Requests for Access to Health Records ProcedOReP/REC 3

Privacy and Dignity PoliePAT/PA 28

Risk Identification, Assessmteand Management CORP/RIS30

Serious Incidents (Sl) Polic@(RP/RISK 15

11 REFERENCEASID USEFUL DOCUMENTS

Apologies and Explanations. Available from www.nhsla.com (publicatlamss
publications)

Civil Procedure Rules 1998 (SI 1998/3132) London: Stationary Office. Available online from
www.Legislation.gov.uk

Clinical Negligence Litigatied\ Very Brief Guide for Clinicians. Available from
www.nhsla.om (publicationsclaims publications)

EarlyNotificationcReporting Guideline@017). Available from www.nhsla.com
(publicationsclaims publications)
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Ministry of Justice
Preaction Protocol for the Resolution of Clinical Disputes 1998/183. London: The Stationery
Office. Available online fromvww.Justice.gov.uk

Ministry of Justice
Preaction Protocol for Personal Injury Claimsndlon: The Stationary Office. Available
online fromwww.Justice.gov.uk

Ministry of Justice
Pre-action Protocol for Low Value Personal Injury (Employer Liability and Public Liability)
Claims London: The Stationadffice. Available fromww.Justice.gov.uk

NHSLA Disclosure List. Available from www.nhsla.com (publicat@asns publications)

NHS Indemnity Arrangements for Clinical Negligence Claims in the NHS. Availabl
www.nhsla.com (publicationslaims publications)

Providing the Safest most Effective Care Possible. Doncaster & Bassetlaw Teaching
Hospitals NHS Foundation Trust (2015)

Records Management: Code of Practice for Health and Socia(20418. Available from
https//digital.nhs.uk

Reporting Claims to NHS Resolutf2@17). Available fromwvww.nhsla.com(publicationsg
claims publications)

Reporting of Injuries, Diseases and Dangerous Occurrences ReguRliDBXOR 2013).
Available fromwww.hse.gov.uk/riddor/reportabléncident

Saying Sorry Leafl€2017) Available from www.nhsla.com (publicaticokims
publications)
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APPENDIX 3 TERMSF REFERENCE FORIPRT SAFETY REVIE

GROUP AND HEALTH ASRRFETY COMMITTEE

PATIENT SAFETY REVIEW GROUP (PSRG)

Terms of Reference

Name

Patient Safety Review Group

Purpose

The purpose of the group is to ensure that there is continuous and
measurableA YLINR @SYSy G Ay LI GASyd al F§
that the risks associated with clinical activity are appropriately managed
The group has the operational responsibility to ensure that the impact o
clinical risk is minimised within the ongigation and that learning is shared
across Care Groups.

Responsible to

Clinical Governance Committee

Delegated
authority

The group is authorised by the Clinical Governance Committee to
investigate any activity within its terms of reference. kighorised to seek
any information it requires from any employee and all employees are
directed to ceoperate with any request made by the group.

Duties and work
programme

To receive, note and action where appropriate the following:
1 Datix Report Monthly
Claims highlighting organisational learning.

Inquests where learning identified.

= =4 =4

Outcomes of formal investigations or enquiries from any of
above and relevant learning

Six Monthly Cardiac Arrest Report

Six Monthly DNACPR Report

Quarterly Safeguardingeport

Quarterly Child Death Overview Panel (CDOP) Learning Report
Alerts from CAS and MHRA (Quatrterly)

= =A =/ =4 4 -2

Resuscitation Policies & Processes

To consider the Introduction of new Clinical procedure/practices, appro
by the Executive panel in accordancehwtihe Protocol for Introducing New
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Clinical Procedures or practices CORP/RISK 3.

The members of thgroupwill ensure timely dissemination of information
to their individual areas of responsibility and that discussions are evider,
in the minutes ofClinical Governance Groups

The Patient Safety Review Group will invite case presentations on a mg
basis to report actions and/or recommendations taken from clinical
incidents, complaints or claims. These reports will form a standard ager
item.

An annual report will be submitted to the Clinical Governance Committe

Chair

The Deputy Medical Director for Clinical Standards shall be the Chair at
the Deputy Director of Quality & Governance shall be the-Cicair

Membership

>\

Care Group Matrons

Consultant Medical Staff

Trainee representative

Education Quality & Governance Manager
Head of Patient Safety & Experience
Named Nurse For Safeguarding Children
Lead Nurse, Diabetes & Endo

Legal Services Manager

> > > > > > > >

Director of Infection Prevention and Conliflcead Nurse infectior
Prevention & Control

>

Medical Technical Services Manager

Resuscitation & Manual Handling Lead

> >

Representative from the Drug & Therapeutics Committee

>

Governor
A Pathology Quality Manager

A Clinical Therapy representative

In attendance Secretary
Secretary Committee Secretary, Risk & Legal Services
Quorum The quorum is the Chair and/or Vi€hair, 50% of bed holding Care Grou

representatives and 50% of consultant medical staff.
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Attendance
requirements

Attendance is required at all meetings. Members unable to attend shoul
indicate in writing or by @nail to the PSRG administrator in advance of tl
meeting (except in extenuating circumstances of absence). Members a
advised to nominate a deputy to attdrnwho is appropriately briefed to
participate in the meeting.

Members must attend at leastmeetings throughout a Calendar year.

The Chair will set the standards for the meeting and ensure the agenda|
realistic in content, to achieve this by allocagifixed timescales for each
item.

In addition any items raised under 'any other business' will be identified
the start of each meeting to the Chair and/or \AiClair. The Chair and/or
ViceChair will consider these items for inclusion on the agehtizere is
sufficient time for discussion, or will defer these to the next meeting of t
Group.

Items for the agenda should be submitted to the Committee Secretary 4
minimum of 10 calendar days prior to the meeting. Members wishing tc
discuss an item othe agenda must attend the meeting. (This includes
requests for policy approval)

Progress against actions should be reported by those tasked at the
subsequent meeting.

Frequency of

The frequency of meetings shall be monthly, held on the Frgtay of every

meetings month and will last no more than two hours.

Papers Papers will be distributed 5 working days in advance of the meeting.
Permanency The committee is a permanent committee.

Reporting None.

committees

Circulation of

The minuteswill be submitted to the Clinical Governance-@dinator for

minutes submission to the Clinical Governance Committee and the Chair will ref
on a monthly basis regarding the work of the committee and any matter
needing action or improvement.
The approvedninutes will also be forwarded to Doncaster Clinical
Commissioning Group for information.

Date approved by the committee: May 2017

Date approved by the Clinical Governance Committee June 2017

Review date: June 2018
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Health and Safety Committee
Termsof Reference

Name

Health and Safety Committee

Purpose

The Health and Safety Committee is formed as part of the Health
Safety policy and Procedures to manage and approve any Healtk
Safety issues related ensuring legal compliance and improvinighHead
Safety standards within the Trust.

This Committee is formed in accordance with:

1
)l

The Health and Safety at Work etc. Act 1974
Safety Representatives and Safety Committees Regulations 1

Responsible to

Audit & Nongclinical Risk Committee (ANCR)

Delegated authority

The committee has the following delegated authority:

1

To enable the Trust management and designated representa
to liaise and consult on matters of joint interest with the aim
providing a safe and healthy environment for staff, patients
GAAAG2NRB |fA1SET Ay | O0O2NRIty
Policy.

Duties and work
programme

i

Promote a positive health and safety culture that secures the
participation of all members of the organisation in achieving
standards of health, safety and welfare.

Analyse incidents and trends to identifynsafe/unhealthy
conditions and practices and make recommendations
corrective action.

Take note of all existing regulations and new legal requirem
on health and safety as well as any Approved Codes of Pré
6!/ ht Qav a GKS& | NB AYyidNRBRC
Liaisewith external enforcing authorities as required and anal
any information and reports provided by them.

Consider reports from designated Trust representatives
discuss health and safety issues raised by committee membel

For Care Group representadis to discuss and present acti
plans from their quarterly safety audits.

Review and approve health and safety related policies.

Chair

Appointed by executive lead for Health and Safety
A vicechair shall be appointed by the committee.
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Membership

1 Chairg as appointed

1 A representative from each Care Group

1 A member from each Corporate Directorate
1 Staff side (Unison, RCN, Unite, GMB)

1 Representative from estates and facilities

1 Safety Adviser

1 Datix manager

1 Fire officer

1 Security LMCS

1 Pathology

1 Pharmacy

1 ManualHandling lead

1 Representative from Clinical Site Management team
1 Representative from Health and Wellbeing
1 Risk and legal services

71 Infection prevention and control

1 Representative from P and OD

1 Nominated safety representatives

In attendance

Other staff ceopted as required
Minutes Secretary

Secretary Appointed by the Chair
Quorum Chair or ViceChair and 10 other members
Attendance Committee members must attend at least 75% of meetings. Failure t

requirements

this may result in removal from th@ommittee.

All members should where possible nominate a deputy who will atten
the meetings on their behalf when they are unable to attend. Howeve
the minutes will only be sent to members.

Frequency of Quarterly

meetings

Papers Papers will belistributed 3 days in advance of the meeting
Permanency The committee is a permanent committee.

Circulation of
minutes

ANCR, Committee members and noticeboards

Date approved by the committee:

17 March 2016

Date approved by Audit & NoiClinical RiskCommittee

Review date:

Annual
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APPENDI® - TRUST PROCEDURE HARDLING CLINICAL

NEGLIGENCE CLAIMS

1. Notification of a claim

The Trust is usually informed that solicitors are investigating a potential clinical negligence
claim by letter. Thigotification can also come directly from a claimant or someone acting
on their behalf as a litigant friend. The first notification of a claim will ordinarily give some
indication as to the matter that is being investigated. It is accepted that some atitifins

will not house sufficient detail to identify what the specific issue is.

At this stage, the solicitor will usually be asking to have a copy of the medical records. The
solicitor must provide written consent from their client for the notes to becltised to

them. If appropriate consent is not received, the records cannot be disclosed. Providing the
appropriate consent is obtained, a copy of the medical records must ordinarily be disclosed
within 40 days of receipt of the request.

2. Disclosing recals

The Legal Services Team will forward disclosure requests for medical records to Casenote
Release. Casenote Release will deal with General notes, but other areas will be contacted
directly by the Legal Services Team. Examples of areas where sapamtts are held

include Occupational Therapy, Physiotherapy and Orthotics. Emergency Department and
Obstetric records are held on an electronic system and are accessed for disclosure directly
by the Casenote Release team.

An invoce for the copying ofectords and-rays will be generated b§asenote release and
aSyid G2 GKS CAYylyOS 5SLJ NI YSYy iPdicyfor K NES& gAf
Processing Requests for Access to Health red@@RP/REC 3).

Once payment has been received copy records will belsgsecure transfeto the
Of I A Yl vy Qédhe&asdnatedrdldagelidi 0 &

The Legal Services Team will check for records relating to complaints, inquests and serious
incidents and will obtain ahdisclose same records for the purpose of the claim
investigation.

3. Reporting Claims to the NHRS

All claims will be handled and reported to NHSR in accordance with CNST Reporting
Guidelines. Claims will be reported to NHSR when a significant liigélohas been
established.

This would include:

1 Claims where the preliminary investigations, following receipt of a request for
disclosure of records, indicate that there is a significant risk of an admission of
breach of duty.

1 Claims where a formdgtter of claim is the first indication of any action.
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1 Claims arising from the complaints procedure where the response indicates an
admission of liability and where the Complaints Department has notified the Legal
Services Manager.

1 Incidents that have oceted and are graded red and reveal a possible breach of
duty, which has the potential to lead to a claim.

If proceedings are issued and served on the Trust, NHSR should be informed immediately.

The Legal Services Team will report all claims via the MASROf | A Y& NB L2 NI Ay 3
St SOGNRYAO adaeaildsSYy GKFG F2N¥a LINI 2F bl {wQa
information is available, it will accompany the reporting of a clinical negligence claim:

Letter of Claim and any preceding correspondence.
lyed OfAYyAOAlIyaQ O2YYSyiao
Copy complaints file.

Copy incident report and associated action plan.

Copy of Inquest Outcome report where applicable.

= =4 =4 4 A

Upon acceptance of the claim by the NHSR, they will appoint a case manager and will liaise

with the Trust regrding future management of the claim. In the case of a CNST claim, NHSR
YFE® FTLILRAYG LI ySt RSTFSyOS a2t AOAG2NER 2NJ RSI f
acceptance of a CNST claim, NHSR will assume responsibility for all costs of the claim

thereafter.

Claims that predate the formation of the Trust will be sent téHS Englanfir their action
as the holders of liabilities for that period.

4. Further progress of a claim

2 KSNE I OfFAY A& LzNBAdzSR F2ff 2gAy Willsenda Of 2 & dzN
the Trust a formal Letter of Claim. This should outline the allegations in detail and provide

the Trust with details of the loss suffered by the claimant as a result of the alleged

negligence. The Trust has four months to provide a reasongubmnsgs before proce#ings

can be issued. On receipt a formal letter of claim, the following will happen:

1. The letter must be acknowledged within 14 days

2. Letter reviewed with case manager (NHSR) alongside information to date by the
Legal Services Manager

3. Letter may be reviewed by the relevant practitioner for further comment

4. Letter may be reviewed by the Trust's expert if one has been commissioned

5. The claim must be reported to the NHSR if not already done so.

A formal Letter of Response will always besenT N2 Y bl { wX gA 0K GKS ¢ NI
the content. The Legal Services Manager will liaise with the relevant staff to ensure the
Trust agrees to any admissions or repudiations as is relevant to the case.

5. Legal Proceedings

When court proceedings are issued and served upon the Trust, they will include Particulars
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2F JfFAY Ff2y3 gA0K GKS OfFAYlFIydiQa YSRAOFf S
schedule of damages. Proceedings must be issued within 3 years d@tthefdhe incident

or the date of knowledge of harm (if differerg).e. where a patient may only have

discovered harm later than the actual incident date. In the case of a child, these

proceedings must start no later than 3 years from the date of éict R'Qighday;y

different rules also apply for claimants without sufficient mental capacity. The court will

then control the timetable for the claim. At this stage, NHSR will directly instruct panel

defence solicitors, (if this has not already haped) who will deal with the following legal

processes:

1 Acknowledgement of Service
This must be filed with the relevant Court within 14 days of receipt of the Claim

Form/Particulars of Claim. Failure to do so could result in judgment being found for the
claimant by default.

9 Defence
The Trust will be given 28 days to serve its defence. This may be extended by a further 28

RFeda o0& VYdzidzrf FANBSYSyid gAGK GKS OfFAYIYyGQa
require a consent order from the Court.

9 Allocation Questionnaire
The questionnaire must be completed and returned to the court by a particular date.
Information included will include details of the Trust's witnesses and experts.

1 Case Management Conference

¢KAA Aa | YSSia s(olﬂ:itoéimft'bm oféﬁﬁc@e t@det the h’(nhetyib]eQ a
Deadlines will be set for:

Exchange of expert evidence

Exchange of withess statements

Experts to confer and produce a schedule of agreement/disagreement
Date for trial

O O O O

Few claims actually go to tridflost are discontinued by the claimant or settled before
proceedings are issued.

6. Settlement

Only NHSR can negotiate a settlement to the claim. A settlement is usually negotiated
where liability for breach of duty of care has been clearly identified. On occasions, a claim is
settled where, on the balance of probabilities a defence of the claimlavbe difficult if it
continued to trialg this is usually referred to as a financial or litigation risk and suggests that
there would be a significant risk of losing at trial.

A settlement may be negotiated at appint in the history of a claim. e8lement can
include payment for the following:
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1 General damages for pain, suffering and loss of amenity.
1 Financial loss including for care and loss of earnings.
9 /fFAYFIYy(iQa O2adaod

If NHSR settles a claim, it is usually on the basis that they will agsspunsibility for the

Of FAYlIyGQa tS3rft O2adao . ST2NB Fyeée LIeyvySyiaa
recoverable benefits must first be obtained from the Compensation Recovery Unit (CRU).

The NHSR are responsible for making all payments for settieof clinical claims. If a claim

is nearing settlement, a briefing note should be sent to the Medical Director and any other

relevant officer of the Trust, as identified by the Legal Services Manager, outlining the

details of the case and the expecteetttement, so that the Trust is aware of a pending

settlement and any potential media that could be associated therewith.

7. Claim Outcome

At the conclusion of a claim, the Legal Services Manager will prepare a Claim Outcome
Report that will include théollowing detail:

1 Claimant detalils.

1 Brief synopsis of the claim.

1 Outcome to reflect successful defence, settled before proceedings, settled in court,
withdrawn, statutebarred (out of time).

1 Breakdown of quantum (damages and costs).

1 Risk Management recomendations (if any).

1 Summary to include reflections on the handling of the claim and interactions and
involvement of clinicians and other staff members.

This Claim Outcome Report will be forwarded to the Medical Director, witnesses involved in
the claim and the Patient Safety Review Group for noting, monitoring and authorising any
learning outcomes. A copy will be sent to the Director of Nursing ancetbgant Clinical
Director, Clinical Governance Lead, and General Manager for the Care Group affected.

8. Information and Data Storage

Throughout the lifetime of a claim, all relevant information will be input by the Legal
Services TeamontoDatixS6 > (G KS ¢NHz (1Qa wial al yl3aISYSyid

The information kept on the claims module of Datix will be held in line with the principles of
0 KS ¢IiNGmailofRecords Management Code of Practice (CORP/)CT 14

A system of electronic files will be méained by the Legal Services Team to support
operational procedures in the management of claims and as a-tyac¢k the Datix system.

The Head of Patient Safety and Experience will be responsible for the security of the
information held within the Leg&ervices Department.

An easy reference procedural table for clinical negligence claims at Page
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APPENDI® - TRUSTPROCEDURE FOR HANNON-CLINICAL

CLAIMS

1. Letter Before Action

C-

NonOf AYAOFf OflAYa O09YLX 28SNRa [AlFoAtAGE 69]
national centralized claims portal system accessed by the Legal Services Team. Claimants
issue their allegations within a claim form submitted through thig@asystem which is

issued against the Trusts indemnifierBIHSR. They automatically acknowledge the claim

and forward all documentation through the portal system for the Legal Services Team to

access and begin investigations. The thyear limitationperiod still applies in that

Proceedings have to be issued within three years of the incident or date of knowledge of
KFENY FNRAAY3I 2dzi 2F GKS AYyOARSYyidzZ 2NJ 6KNBS @
birthday in the event the claimant is a child. Bi#int rules apply for claimants without

sufficient mental capacity.

¢KS [S3lrt {SNBAOSa ¢SIY gAff SyadaNB (GKIFIG GKS
Management Database.

Ly GKS S@Syid 2F |y 9YLX 2@ SMdader willAidise with thei @ Of I A
employee's line manager where appropriate by way of investigating the claim and

identifying where any further support may be required. The Trust Health and Safety Advisor

will also be informed of all nealinical claims so thiaction can be taken to ensure that the

Trust has properly investigated any relevant incidents and learning has been considered and
initiated.

The Legal Services Manager will liaise with the relevant General Manager to identify how
best to investigate th matter and to arrange for collation of documentary evidence
required in the NHSR registration process.

Through the portal system the Trust has 30 days for EL claims and 40 days for PL claims to
investigate the allegations, provide a formal decision nrsfliability and gather and supply
R20dzYSy il NE S@ARSYOS FT2NJ bl {w (02 NBaLRyR ol C
portal system. Management of claims outside of the national centralized portal system

attracts costs to the Trust. Therefore managent of nonclinical claims within the portal

system is both cost effective and reduces the lifespan of a claim.

Qx

Nearly allnorOf Ay A Ol f Of FAYa NBIldZANBR SEGSy&ardsS RA
list is often used that is drawn from a tempdeor directly from the Civil Procedure Rules.

The Legal Services Manager will determine what information does or does not exist through
discussions with relevant staff and will liaise with the RM8ere disclosure lists seem
disproportionate to the matter in hand.

The following information is likely to be required for disclosure in-olimical claims:
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Incident Report.

RIDDOR report and any other correspondence with the Health and Safety Executiv
Witness statements of argtaff involved with or who witnessed the incident and
which were obtainedeforethe claim was intimated.

= =4 -4

! YFEyF3aSNRa NBLR2NI O2YLX SGSR 60SF2NB (GKS C
I Risk assessments.
1 Earnings and absence details if employee.

The Legal Services Team will request employee information as required from SBS. Other
requests will be addressed to the relevant staff members responsible for the document or

LINR OSa&azx AyOfdzZRAY3 odzi y2i SEKLI dzhdiHeal®f 2 F (K S
Estates and Facilities, the relevant General Manager for the Care Group/Department, and

the relevant service lead (for housekeeping, maintenance, repair, catering and other such
services).

2. Legal Proceedings

Where proceedings are servedelitly upon the TrusNHSR must be notified immediately.
NHS Resolution will manage all rdmical claims through legal proceedings and may advise
panel defence solicitors to act on behalf of the Trust. Throughout such proceedings, the
Legal ServieeManager will deal with matters arising on behalf of the Trust and will
coordinate the involvement of Trust staffho may be calledre required as witnesses.

3. Settlement

Only NHSR can negotiate a settlement to the claim. A settlement is usually negotiated
where liability for breach of duty of care has been clearly identified. On occasions, a claim is
settled where, on the balance of probabilities a defence of the claimlavbe difficult if it
continued to trialg this is usually referred to as a financial or litigation risk and suggests that
there would be a significant risk of losing at trial.

A settlement may be negotiated at apgint in the history of a claim.Settlement can
include payment for the following:

1 General damages for pain, suffering and loss of amenity.
1 Financial loss including for care and loss of earnings.
9 /fFAYLIYy(iQa O2aitad

If NHSR settles a claim, it is usually on the basis that they will assuno@sésiity for the

Of FAYlIyGQa tS3rt O2adao . ST2NB Fye LIeyYySyida
recoverable benefits must first be obtained from the Compensation Recovery Unit (CRU). If

a claim is nearing settlement, a briefing note should be sethe Medical Director and any

other relevant officer of the Trust, as identified by the Legal Services Manager, outlining the
details of the case and the expected settlement, so that the Trust is aware of a pending

settlement and any potential media &t could be associated therewith.

The Legal Services Team will be notified of settlement figures (damages and costs) and will
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co-ordinate payment through the Finance Department.
4. Claim Outcome

At the conclusion of a claim, the Legal Services Manaijgorepare a Claim Outcome
Report that will include the following detail:

1 Claimant detalils.

1 Brief synopsis of the claim.

1 Outcome to reflect successful defence, settled before proceedings, settled in court,
withdrawn, statutebarred (out of time).

1 Breakdown of quantum (damages and costs).

1 Risk Management recommendations (if any).

1 Summary to include reflections on the handling of the claim and interactions and
involvement of staff.

This Claim Outcome Report will be forwarded to the Medical Direk&yr witnesses
involved in the claim where appropriate and the Health and Safety Committee for noting
and monitoring of any learning outcomes and clinical governance issues.

5. Information and Data Storage

Throughout the lifetime of a claim, all relevantormation will be input by the Legal
{ SNBAOS&a ¢SIY 2yid2 5F0AE 2SS0 GKS ¢NHzaGQA

The information kept on the claims module of Datix will be held in line with the principles of
the Information Records Management Code of PractiC®RP/ICT 14)

A system of electronic files will be maintained to support operational procedures in the
management of claims and as a bagkto the Datix system.

The Head of Patient Safety and Experience will have overall responsibility for the sefurity
the information held within the Legal Services Department.

An easy reference procedural table for natinical claims is at Page 6
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APPENDIX 4 CLINICAL NEGLIGENEARNING LOOP

Care Group/Department/Corporate Function

Legal Services Department

Clinical Governance Lead

A 4

Claim Learning Outcomes
Risk Management Reports
Claim Briefing Summaries

=A =4 =4

v

Clinical Governance Meeting

PatientSafety Review Group

9 Discuss with key managers iar€
Group/Department

1 Formulate action plan against learning set
out by Legal Services Department

1 Provide written assurance that lessons hav
been learned and action taken

1 Collate evidence file to support the written
assurance

1 Monitor Complianceand
facilitatewider learning

1%
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APPENDIX 5 NON CLINICAL CLAIMBEARNING LOOP

Legal Services Department Care GroufCorporate FunctionDepartment

C!alm Learning Outcomes General Managébepartmental Lead
Risk Management Reports

Claim Briefing Summaries

A 4

=A =4 =

v

Appropriate Departmental Meeting

Health & Safety Committee

9 Discuss with key managers@are Group
/Department

I Formulate action plan against learning set oyt
by Legal Services Department

1 Provide written assurance that lessomsve
been learned and action taken

1 Collate evidence file to support the written
assurance

T Monitor Complianceand
facilitatewider learning
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APPENDIX 6 SAYING SORRY

May 1st2009

To: Chief Executives and Finance Directors
All NHS Bodies

Dear Colleagues
Apologies and Explanations

L Y LXSFaAaSR (G2 NBLRNI (KIG GKS 1 dzZiK2NRAGE Q&
and explanations to patients or their relatives, has been updated and endorsed widely by
other organisations, so it seemed appropriate to reissue it with thoseoesaments

included. To ensure the widest possible distribution to staff in the NHS and beyond,-the co
signatories have all incorporated links to this letter on their own websites. To reduce the
possibility of misunderstandings by frelme staff, the orighal letter has been reworded

slightly in places.

Apologies

It is both natural and desirable for clinicians who have provided treatment which produces

'y I ROSNBS NBadzZ G F2NJ 6KFEGSOSNI NBlFazysz G2 a
relatives; toexpress sorrow or regret at the outcome; and to apologise for shortcomings in
treatment. It is most important to patients that they or their relatives receive a meaningful

apology. We encourage this, and stress that apologies do not constitute an adnmo$sio

liability. In addition, it is not our policy to dispute any payment, under any scheme, solely on

the grounds of such an apology.

Explanations

Patients and their relatives increasingly ask for detailed explanations of what led to adverse
outcomes.Moreover, they frequently say that they derive some consolation from knowing
that lessons have been learned for the future.

In this area, too, the NHSI(Aow NHSR}¥ keen to encourage both clinicians and NHS bodies
to supply appropriate information whether informally, formally or through mediation.

Explanations should not contain admissions of liability. For the avoidance of doubt, the
NHSLANHSRWill not takea point against any NHS body or any clinician seeking NHS
indemnity, on the basis of a factual explanation offered in good faith before litigation is in
train. We consider that the provision of such information constitutes good clinical and
managerial pratice.
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To assist in the provision of apologies and explanations, clinicians and NHS bodies should
familiarise themselves with the guidance on Being Open, produced by the National Patient
Safety Agency and availablevatvw.npsa.nhs.uk/nrls/alertsand

directives/notices/disclosure/

Formal Admissions

In keeping with our financial and case management responsibilities, the NHSLA will make or
agree the terms of formal adisgions within or before litigation. This circular is intended to
encourage scheme members and their employees to offer the earlier, more informal,
apologies and explanations so desired by patients and their families.

Medical Defence Organisations

It iscritically important to note that all of the above applies to the provision of NHS
indemnity to NHS bodies and employees. Should any individual clinicians wish to adopt a
particular policy vis a vis apologies and explanations, in a matter which migrgesitpem

to an action brought against them as an individual, they should seek the advice of their
medical defence organisation and/or professional body.

Staff Support

We should not lose sight of the traumatic effect that adverse outcomes, and their

aftermath, might have on NHS staff as well as on patients and their relatives. Some may find
compliance with these recommendations cathartic or therapeutic; others willohe will

find compliance easy. Recognising this, employers should do whatever is necessary by way
of offering training, support, counselling or formal debriefing.

Yours sincerely

Stephen Walker CBE
Chief Executive

We endorse the NHSIMHSRguidance on apologies and explanations.

For many years we have advised our members that, if something goes wrong, patients
should receive a prompt, open, sympathetic and above all truthful account of what has
happened. Any patient who has had the midfioet to suffer through an error of whatever
nature should receive a full explanation and a genuine apology. We encourage members to
adopt this approach. There are no legal concerns about taking this course of action: it is
quite different from admitting likility.

Dr Michael Saunders
Chief Executive
Medical Defence Union

Dr Stephanie Bown
Director of Policy and Communications
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Medical Protection Society

Dr Jim Rodger
Head of Professional Services
Medical and Dental Defence Union of Scotland

Dr Reter Carter
Chief Executive and General Secretary
Royal College of Nursing

Martin Fletcher Chief Executive
National Patient Safety Agency

Dr Hamish Meldrum Chairman of Council
British Medical Association

The GMC fully supports this advice frita NHSLANHSR)If something goes wrong,

patients deserve an apology and a full explanatiotGéod Medical Practioe S &l & WA T |
patient under your care has suffered harm or distress, you must act immediately to put

matters right, if that is possiblé&ou should offer an apology and explain fully and promptly

to the patient what has happened and the likely skterm and longi SNY SFFS 00 a ®Q

Finlay Scott

Chief Executive
General Medical Council
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NHS

Resolution

Saying sorry

Saying sorry meaningfully when things go wrong is vital
for everyone | involved in an incident, mcludlng the patlent

Advise Resolve / Learn
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Saying sorry is:

always the right thing to do

not an admission of liability

acknowledges that something could have gone better
the first step to learning from what happened and

preventing it recurring

Why?

Not only is it a moral and
right thing to do -itis also
a statutory, regulatory,
and professional
requirement. It can also
support learning and
improve patient safety.

When?

As soon as possible

after you become aware
something has gone
wrong you should seek
out the patientand or
their family and say sorry
and acknowledge what
has happened and tell
them that you will find
out more. Reassure them
that you will keep them
informed.

Who?

Everyone can say sorry,
but you may need to be
supported to do so. You
may need the backing of
more senior people and
staff may need training
but it should not stop

you from simply saying
sorry. As part of an initial
apology it is best practice
to provide the patient
and their family with a
key contact wherever
possible.

What if there is a formal
compaint or claim?

The Compensation Act
2006 states;’An apology,
an offer of treatment

or other redress, shall

not of itself amount

to an admission of
negligence or breach of
statutory duty’. (source:
Compensation Act 2006 —

Chapter 29 page 3)

In fact, delayed or poor
communication makes

it more likely that

the patient will seek
information in a different
way such as complaining
or taking legal action.
The existence of a formal
complaint or claim should
never prevent or delay
you saying sorry.
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How?

The way you say sorry is
justasimportant as saying
it. An apology should
demonstrate sincere
regret that something
has gone wrong and

this includes recognised
complications referred to
in the consent process.

It should be confidential
and tailored to the
individual patient’s needs.

Where possible you
should say sorry in

person and involve the
right members of the
healthcare team. It should
be hearffelt, sincere,
explain what you know so
far and what you will do to
find out more.

It is the starting point of

a longer conversation; as
over time this will lead

to sharing information
about what went

wrong, what you will

do differently in the
future. It is vital to avoid
acronyms and jargon in all
communications.
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You may also need to say What about the Duty of informing people about

sorry in writing where Candour? the incident, providing

significant harm has been reasonable support,

caused or in response to The statutory Duty of truthful information and

a written complaint. An Candour FRGUItS all NHS an apology. Saying sorry

example of this could be: stafftoact in an open forms an integral part of
and transparent way. this process. Process should

“l wish to assure you that Regulations governing never stand in the way of

| am deeply sorry for the the duty set out the providing a full explanation

poor care you have been specific steps health when something goes

given and that we are all care professionals wrong.

truly committed to learning ~ must follow if there has

from what happened. | been an unintended or

apologise unreservedly for ~ unexpected event which

the distress thishascaused  hascaused moderate or

you and your family” severe harm to the patient.
These steps include

Don't say Do say

![rr]n Eorry you feel like I'm sorry X happened
a

We're truly sorry for

Wefe sorry if youre the distress caused

offended

I'm sorry you took it I'm sorry, we have
that way learned that...

We're sorry, but...
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For more information

Nursing and Midwifery Council
& General Medical Council Joint
guidance on openness and
honesty when things go wrong

Reports and Consultations
on complaint handling
(Parliamentary and Health
Service Ombudsman)

AvMA (Action against Medical
Accidents) Duty of Candour
leaflet

Care Quality Commission &
any other current reference

Published April 2017
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The NHS Constitution

Patients: “you have the right
to an open and transparent
relationship with the
organisation providing your
care. You must be told about
any safety incident relating to
your care which in the opinion
of a healthcare professional,
has caused or could still cause
significant harm or death. You
must be given the facts, an
apology, and any reasonable
supportyou need”.

Staff : “you should aim to be open
with patients... if anything goes
wrong; welcoming and listening
to feedback and addressing
concerns promptly and in the
spirit of cooperation.”

If you want to getin touch
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Doncaster and Bassetlaw Hospitals NHS

NHS Foundation Trust

Providing the safest,

most effective care possible

This leaflet is for patients who may have been involved
in a safety incident that has caused them harm

We are sorry that you may have been subject to an incident
that caused you harm while in our care.

. Our hospitals promote a culture of openness and honesty.
. We are committed to investigating and learning from any
~incident that has affected one of our patients.

i:;’ ‘ WPR42260 Mar 2015 Review date by:

Page39of 43



CORIRISK 5 v.5

AFFIX LABEL HERE IF AVAILABLE
NHS Number:
District Number:

Surname:
Forename(s):
Address:

What is a Patient Safety Incident?

A patient safety incident is when an unintended or unexpected event
happens during your treatment or care that may have resulted in some
harm to you.

A brief description of what you have been told:
In order to be honest and open about the care you receive, we will discuss
this incident with you (and any relatives or carers) and explain what we are
going to do about it. This incident has been reported to senior medical and
nursing staff and the patient safety teams in the hospital.

Our immediate priority is to ensure you receive any urgent care you need
following the incident and that you are safe. Once we are assured that
your treatment or care is underway we will carry out an investigation.
The main priority in our investigation is to identify if the harm was
avoidable or unavoidable.

We
Cave
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This will involve

* Asking you how much you, your relatives / carers wish to be involved in
the investigation.

e Reviewing your medical and nursing notes.

» Talking to staff who have been involved in your care.
* |dentifying any cause of your incident.

e Sharing our findings with you.

e Sharing learning and improvements throughout all of
Doncaster & Bassetlaw Hospitals NHS Foundation Trust.

The level of investigation undertaken will depend on the seriousness of
the incident and may take up to 60 working days (12 weeks). We will keep
you informed about the progress of our investigation.

When the investigation is complete we will contact you as agreed and
arrange to share the outcomes of the investigation, including what
learning and improvements have been identified.

If you do not wish us to contact you, or you would like us to contact a
relative or carer on your behalf, please let us know.

During the investigation:
If you have any concerns in relation to the process please do not hesitate
to contact the person below:

NAMBE e,
Job title: ..

Contact NUMDET: soumamsmmsm s s s

We
Cave
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Feedback

We appreciate and encourage feedback.

If you need advice during this process and are unable to contact the
person named overleaf, please speak to another member of staff or
contact the Patient Experience Team/PALS:

Patient Experience Team/Patient Advisory Liaison Service (PALS)

PALS staff are available to offer advice or information on healthcare
matters. The office is in the Main Foyer (Gate 4) of Doncaster Royal
Infirmary. Contact can be made either in person, by telephone or email.
PALS staff can also visit inpatients on all Trust sites.

The contact details are:

Telephone: 01302 553140 or 0800 028 8059

Email: pals.dbh@dbh.nhs.uk

Doncaster and Bassetlaw Hospitals NHS Foundation Trust endeavours to
ensure that the information given here is accurate and impartial.

We
Cave

Designed by Medical Photography & Graphic Design, DBEHFT. 01302 366666 ext. 3736
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APPENDIX +# EQUALITY IMPACT ASSMENT PART 1 INITIACREENING

Service/Function/Policy/Project/Str
ategy

Care Group/Executive Directoratg

and Department

Assessor (S)

New or Existing Service or
Policy?

Date of Assessment

CORP/RISKV®E- Claims Handling
Policy

Medical Director

Michele Corbett

Existing Policy

01 October 2017

1) Who is responsible for this policyName of Care Group/Directorati®ledical Director

2) Describe the purpose of the service / function / policy / project/ strategy®ho is it intended to benefit? What are the intended outcom&s?Comply with
Civil Procedure Rules and paetion protocols in the management of negligence claims.

3) Are there anyassociated objectivesRegislation, targets national expectation, standarvis:Above

4) What factors contribute or detract from achieving intended outcomeg™None

5) Does the policy have an impact in terms of age, race, disability, gender, gersdeysignment, sexual orientation, marriage/civil partnership,
maternity/pregnancy and religion/beliefDetails: [sedcquality Impact Assessment Guidahcso

9 If yes,please describe current or planned activities to address the imp@cg. Monitoring, consultationg

6) Is there any scope for newneasures which would promote equalityfany actions to be takerijlo

7) Are any of the following groups adversely affected by the policy?

Protected Characteristics Affected? Impact
a) Age No
b) Disability No
c) Gender No
d) Gender Reassignment No
e) Marriage/Civil Partnership No
f) Maternity/Pregnancy No
g) Race No
h) Religion/Belief No
i) Sexual Orientation No

8) Provide the Equality Rating of the service / function /policy / project / strategyick @) outcome box

Outcome 1 P | Outcome 2

| Outcome 3

| Outcome 4

*If you have rated the policy as having an outcome of 2, 3 or 4, it is necessary to carry out a detailed assessmentetach8mtgiled Equality Analysis formsee CORP/EMP 27.

Date for next review: October 2020

Checked by: Lisette Caygill

Date:

01 October 2017
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